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PREVENTION OF AUTOMOBILE 
ACCIDENTS 


Several weeks ago (95 C. L. J. 443) the 
writer called attention to the appalling 
number of fatalities due to automobile ac- 
cidents. The question of vital importance 
is how to stop this wholly unnecessary kill- 
ing of human beings. In hopes of offering 
some useful suggestions, the writer has 
sought the views of a number of persons 
whose work brings them. in direct contact 
with the automobile traffic situation. 
From what he has learned from this source, 
and from observation, he has this to sug- 
gest : 

Education of all members of the public 
to a proper appreciation of traffic dangers. 
Deprivation of the privilege of driving 
from the reckless drivers. 

Police vigilance, of course, is necessary ; 
but we have this. Likewise, co-operation 
between courts and police is essential. But 
the imposition of penalties for violations 
of law has but slight efficacy. The incom- 
petent cannot be made competent by fines 
and penalties. Don’t let him drive a ear. 
A class of considerable size, and which 
should not be permitted to drive, is made 
up of persons woefully lacking in consid- 
eration for others. These are vulgarly 
called ‘‘hogs.’’ Not an inapt term. They 
are conspicuous everywhere, on account of 
the absence of this ‘‘mark of a gentleman’’ 
—consideration for others. 

Along the line of the. second suggestion 
offered above, the Automobile Club of 
Southern California have proposed a 
change in the California motor vehicle laws 
which is indorsed by many of the club’s 
members. It is.that an examination be 
taken by all who apply for a permit to 
operate a motor vehicle in California. 

This examination, it is said, should in- 
quire into the physical fitness of the appli- 


cant; into his understanding of the opera- | 








tion of a motor vehicle and into his knowl- 
edge of the elementary road rules.- The ar- 
gument advanced in favor of this sugges- 
tion is the experience of the state of Massa- 
chusetts. 

Figures obtained by the club from Massa- 
chusetts show that 14 per cent of those 
who apply for licences there are denied 
permits to operate an automobile. The first 
year such a system was applied, 14 per cent 
of the applicants were rejected, and it is 
also reported that immediately the acci- 
dents throughout the state were reduced 
by one-half. 

In the opinion of Mr. Michael H. Crow- 
ley, Superintendent of the Boston Police, 
‘‘more care should be taken by licensing 
authorities in the granting of licences to 
operate motor vehicles—disposition and 
temperament counting as a very important 
qualification.”’ 

On the general subject of automobile ac- 
cident prevention, Chief James L. Beavers, 
of the Atlanta Police, has this to say: 

‘“ Traffic officers are stationed on all the 
main thoroughfares near the public 
schools to look out for the safety of the 
school children in going to and from 
school. Traffic officers are stationed at 
all the main downtown crossings. Posters 
are put up near the schools for drivers 
to look out for children. The Parent- 
Teacher Association has safety drills. 
The Junior Chamber of Commerce had a 
Safety Week. The street cars carry bills 
or posters urging the public to play safe. 
The daily papers have published on front 
pages the traffic rules from time to time. 
Motorcycle officers are stationed on the 
main streets where speeding is most 
practiced to arrest speeders. 

‘‘The records show that the most ac- 
cidents occur when the streets are wet 
and the automobiles skid, or the wind- 
shields are wet and drivers claim’ they 
cannot see. 

**Tt seems a hard proposition to edu- 
eate the public, both the pedestrian and 
the driver to safety first,’’ 
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_ The following is taken from a letter writ- 
ten by Captain H. A. Lewis, Traffic De- 
partment of the Bureau of Police, Port- 
land, Ore. : 

' We, like nearly every city, are badly 
undermanned, as far as officers are con- 
cerned, but, in spite of this fact we have, 
with the aid of the press, managed to 
keep our death record fairly low. 

‘‘We keep up a steady campaign in 
schools and civie clubs along safety lines. 
Every accident must be reported by the 
participants, within twelve hours at the 
police station, and trained men are sent 
out to investigate every case in which 
anyone is killed or injured, where there 
is evidence of carelessness or violation 
of the law, on the part of the survivors, 
they are prosecuted and proper backings 
by the courts, has reduced our death by 
33 per cent in the past two years. 

*‘T would say that the remedy for 
present wholesale killings is as follows: 
Whole-hearted support of, and co-opera- 
tion with, the police department, on the 
part of the general public. 

‘*Persistent and unprejudiced work on 
the part of the police department in run- 
ning down the persons at fault in all ac- 
cidents. 

‘‘Full and unbiased support by the 
courts and prosecutors, with sufficient 
penalty, on conviction, to act as a warn- 
ing to others. 

‘‘Last, but, I believe, most important 
of all, is a steady persistent campaign 
by the press, the schools and by every 
educational body along the lines of 
safety for all users of the highways.’’ 


Chief Frank H. Anderson, Kansas City, 
Mo., writes as folows: 

‘This department has traffic officers 
stationed at all street intersections in the 
congested district, patrolmen on the 
streets adjacent to public schools during 
hours the children are going to and 
from school, and in addition to this the 
entire city is patrolled by traffic officers 
mounted on motorcycles, and it is the 





duty of all these officers to be on the look- 
out, at all times, for persons violating 
the traffic rules, and to direct traffic for 
the safety of the public. 

‘‘Numerous arrests have been made of 
drivers on charges of careless driving, 
speeding, etc., and in many cases heavy 
fines have been assessed, but I do not 
feel that any great benefit has resulted 
from court fines. It is my opinion that 
motor vehicle traffic can be properly 
regulated only by constant vigilance on 
the part of motoreyele and crossing pa- 
trolmen, with the full co-operation of 
patrolmen assigned to other duties 
throughout the city.’’ 


Superintendent of Police Michael H. 


Crowley, Boston, has this to say: 


‘‘Today, in the streets of Boston and 
in all other large cities the slow-moving 
vehicle is a relic of bygone days. To 
keep up with the times, the persons who 
walk in the streets, must exercise due 
care at all times and under no condi- 


tions allow themselves to become excited 


or careless, and always use particular 
eare when stepping from a sidewalk into 
the roadway, and look both ways before 
crossing. Automobile operators while 
operating their own cars, should keep 
in mind at all times just what the other 
fellow who is operating an automobile, 
whether or not going in the same _direc- 
tion, is going to do. When it so happens 
that, in one year nearly one hundred 
policemen in uniform while on duty have 
been knocked down, struck and injured 
by passing automobiles, what chance to 
escape injury has the ordinary pedes- 
trian who walks across the streets look- 
ing up at the sky or at some window 
cleaner on the ninth story of a building, 
and never for one moment thinking of 
the fact that he (or she) is in the direct 
path of an automobile which cannot be 
stopped by the operator, ete. Would 
pedestrians take the same chance walk- 
ing on a steam railroad track? Why no, 
of course not! Well, in my opinion they 
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should be just as careful of the locomo- 
tive automobiles in the streets as they are 
of the locomotives and cars on the steam 
railroad tracks, and by their actions help 
and assist the Massachusetts Safety First 
Council in the campaign to prevent in- 
jury to themselves and to others. 


‘‘From time to time the newspapers 
give publicity to certain ‘Don’ts’ issued 
by the police in connection with ‘Safety 
First’ propaganda. We do everything 
possible in Boston to assist in the pre- 
vention of automobile accidents and 
deaths by arresting and prosecuting in 
court all careless and reckless operators 
of automobiles (that is, all that we ean 
manage to catch), but notwithstanding 
the increase in deaths and accidents con- 
tinue.’’ 


The following is from Chief of Police 


M. F. Dempsey, Omaha, Neb.: 


**T wish to state that the stringent en- 
forcement of all traffic ordinances and 
laws by the police department, aided by 
120 civilian volunteer traffic officers, has 
reduced deaths resulting from automo. 
bile accidents from 38 in 1920 to 13 in 
1922. 


‘*Serious injuries resulting from the 
same cause are 10 per cent under the 
figures given in the same period of time. 

‘‘The marking of dangerous corners is 
another way that we have found to be 
efficacious. 


‘‘There is an automobile for every 5.7 
persons in Omaha and adjacent terri- 
tory, 14 per cent more than in 1920. 
The handling of traffic is one of the 
gravest problems confronting the depart- 
ment today, but with the aid of the news- 
papers, lectures in schools, the eternal 
vigilance of our motorcycle officers and 
traffic officers, aided by the co-operation 
of our police judges in sentencing par- 
ticularly vicious speeders to a jail sen- 
tence, much progress has been made in 
reducing the death list.’’ 








Charles H. Fitzmorris, Superintendent 


Chicago Police, makes some very inter- 
esting suggestions: 


‘‘During the year 1921 I inaugurated 
a School Boys’ Safety Patrol System, 
whereby honor boys of the eighth grade 
are posted at certain thoroughfares near 
schools at the time children are going to 
and leaving school, whose duty it is to 
assist children in crossing these thor- 
oughfares. Automobilists have been 
educated to obey the signals of members 
of the Boys’ Safety Patrol. If an oper- 
ator or driver of a vehicle fails to obey 
these signals, a memorandum is taken of 
the number of the license of the vehicle 
and transmitted to this office, together 
with a brief synopsis of the violation. The 
operator is then called to this office and 
warned. This usually has the effect of 
making them obey the regulations. If the 
violation is particularly flagrant, he is 
taken into court. The Boys’ Safety Patrol 
has resulted in materially decreasing the 
number of accidents to school children in 
the vicinity of schools. 

‘*A number of streets in this city have 
been designated as ‘through streets.’ 
These streets were selected because of the 
fact that a large number of accidents 
took place on them, and operators of 
vehicles on intersecting streets are re- 
quired, by ordinance, to come to a stop 
upon reaching any of these ‘through 
streets,’ the same as if the street were a’ 
boulevard. This also has resulted in ma- 
terially reducing accidents.”’ 


The problem is chiefly one of education 


on the one hand and care and discrimina- 
tion in licensing the operation of cars on 
the other. 
laxity in one means at least partial failure 
in the other. 
papers, through the schools and through 
every other source that can be used for the 
dissemination of warnings and instructions. 
Don’t permit the intoxicated and reckless 
to drive any machine at any time. 


These must go together, for 


Educate through the news- 
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NOTES OF IMPORTANT DECISIONS 


POLICE OFFICER RELIGHTING DE- 
FECTIVE STREET LAMP IS INVITEE.— 
A member of a police force while attempting 
to relight a defective street lamp was held to 
be an invitee where the light company knew 
that it was customary for members of the 
force to try to relight lamps that had gone out. 
So held by the Court of Civil Appeals of Texas, 
in San Angelo Water, L. & P. Co. v. Anderson, 
244 S. W. 571. On this question the Court 
said: 

“The deceased was assistant city marshal 
of the city of San Angelo, and had been for 
some time. It was customary for members 
of the police force, when they found an arc 
lamp had gone out, to take hold of the wire 
or ring and shake it in order to relight the 
lamp. This custom was known fo the appel- 
lant and was approved by it, and was bene- 
ficial to it. 

“The deceased, at about 9 o’clock at night, 
-in company with the city marshal, was pass- 
ing an are lamp which had gone out. He 
went to the post where the cable was, with 
the express purpose of shaking the light back 
on. He grasped or touched the cable above 
the insulating ball, and was killed instantly. 
That the insulator at the end of the cable 
next to the lamp was vut of order is evi- 
denced by the fact that the cable was charged 
with an electric current sufficiently strong to 
kill the deceased as stated. It was known to 
the appellant that something was out of or- 
der in connection with this lamp. The man- 
ager had so notified the superintendent, who 
had ordered parts for repairing the same. 
After the death of deceased, it was found 
that the insulator next to the lamp was in 
fact out of order. 

“The deceased occupied the position of an 
invitee, by reason of the facc that the act 
which he attempted to do was beneficial to 
the defendant, and it was known to the de- 
fendant that it had been the custom of de- 
ceased and other members of the police force 
to perform such act, and it had approved of 
such conduct.” 


MUSSELS IN STREAM ARE PROPERTY 
OF LANDOWNER.—The Supreme Court of 
the United States, in McKee v. Gratz, 43 Sup. 
Ct. 16, holds that mussels, having a practically 
fixed habitat and little ability to move, are in 
the possession of the owner of the land, so as 
to support an action for conversion against a 
trespasser; and this is even more true as to 





the shells, when left piled on the bank await- 
ing transportation. 

“The mussels were taken alive from the 
bottom of what seems to have been at times 
a flowing stream, at times a sucesssion of 
pools, were boiled on the banks and the shells 
subsequently removed. As to the plaintiff’s 
title, it is not necessary to say that the mus- 
sels were part of the realty within the mean- 
ing of the Missouri Statutes or in such sense 
as to make the plaintiff an absolute owner. 
It is enough that there is a plain distinc- 
tion between such creatures and game birds 
or freely moving fish, that may shift to an- 
other jurisdiction without regard to the will 
of landowner or State. Such birds and 
fishes are not even in the possession of man. 
252 U. S. 434, 40 Sup. Ct. 382, 64 L. Ed. 641, 
11 A. L. R. 984; 2 Kent, Comm. 349; Young 
v. Hichens, 6 Q. B. 606. On the other hand 
it seems not unreasonable to say that *mus- 
sels having a practically fixed habitat and lit- 
tle ability to move are as truly in the posses- 
sion of the owner of the land in which they 
are sunk as would be a prehistoric boat dis- 
covered under ground or unknown property 
at the bottom of a canal. Elwes v. Brigg Gas 
Co., 38 Ch. D. 562; Reg. v. Rowe, Bell, C. 
C. 93; Barker v. Bates, 13 Pick. (Mass.), 
255, 23 Am. Dec. 678. This is even more 
obvious as to the shells, when left piled upon 
the bank, as they were, to await transporta- 
tion. Northern Pacific R. R. Co. v. Lewis, 
162 U. S. 366, 378, 382, 16 Sup. Ct. 831, 40 
L. Ed. 1002. Possession is enough to war- 
rant recovery of substantial damages for 
conversion by a trespasser. We say nothing 
about the character of the stream as to navi- 
gability. The jury at least might find that 
there was nothing in that to prevent the 
application of what we have said. We are 
slow to believe that there were public rights 
extending to the removal of mussels against 
the landowner’s will.” 


TEXAS MOTOR VEHICLE LAW HELD IN- 
VALID.—The 1921 session of the Texas Legis- 
lature passed a statute requiring license fees 
to be paid for, and the registration of motor 
trucks and tractors used by all private owners 
except farmers, and prohibiting commercial 
motor vehicles with a greater capacity than 
8,000 pounds to be used by anyone except for 
agricultural purposes. The Court of Civil 
Appeals, in Lossing v. Hughes, 244 S. W. 556, 
holds this act to be discriminatory because 
not based upon a proper classification. In part 
the Court said: 


a ie hUeslhlUklCUlCU 


— 


“F 
Rest 
stree 
sides 
on t 
dence 








XUM 











XUM 


Vol. 96 


CENTRAL LAW JOURNAL 


17 








“The statute denies to the others and users 
of commercial motor vehicles the protection, 
privileges and immunities which are granted 
to the users of the same kind of motor ve- 
hicles for agricultural purposes. It there- 
fore denies them the equal protection of the 
laws, which means: 


“*That no person or class of persons shall 


be denieu the same protection of the laws 
which is enjoyed by other persons or other 
classes in the same place and under like cir- 
cumstances.’ Misouri v. Lewis, 101 U. S. 
22, 25 L. Ed. 989. 

“It means that there shall be no arbitrary 
deprivation of life or liberty, ‘or arbitrary 
spoliation of property, but that equal pro- 
tection and security shall be given to all 
under like circumstances in the enjoyment 
of their personal and civil rights.’ Barbier 
v. Connolly, 113 U. S. 27, 5 Sup. Ct. 357, 28 
L. Ed. 923; Yick Wo v. Hopkins, 118 U. S. 
356, 6 Sup. Ct. 1064, 30 L. Ed. 220. It re- 
quires that— 

“*All persons subject to legislation limited 
as to the objects to which it is directed, or 
by the territory within which it is to oper- 
ate, shall be treated alike, under like cir- 
cumstances and conditions both in the privi- 
leges conferred, and in the liabilities im- 
posed.’ Hayes v. Missouri, 120 U. S. 68, 7 
Sup. Ct. 350, 30 L. Ed. 578. 

“Due process of law and the equal pro- 
tection of the laws are secured if the laws 
operate on all alike, and do not subject the 
individual to an arbitrary exercise of the 
powers of government.’ Duncan v. Mo., 152 
U. S. 377, 14 Sup. Ct. 570, 38 L. Ed. 485. 

“See, also, Connoly v. Union Sewer Pipe 
Co., 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 
679.’ 

“Numerous other decisions announce the 
principles contained in the foregoing quoted 
extracts. Applying them to the provisions 
of the statute involved in this case such pro- 
visions, we think, are manifestly repugnant 
to Section 1 of the Fourteenth Amendment 
to the Constitution of the United States and 
to Section 19 of Article 1 of the Constitution 
of Texas, which guarantee to citizens the 
equal protection of the laws and the due 
course of the law of the land.” 


“RESIDENCE PURPOSES” CONSTRUED.— 


Restriction, in deed of lot fronting on two 
streets, B. and M., and extending around two 
sides of lot on the corner, that any house erected 
on the B. street side should be used for resi- 
dence purposes only, permits any use of that 





part of the lot which would be consistent with 
its use for residential purposes only, as for 
decorative purposes; such as flower beds or a 
walkway, there being no building on it, but 
does not permit it being used in such a way 
that the manifest purpose would be to serve 
the business houses on the remainder of the 
lot and the corner lot, as by affording an in- 
tentional passageway or entrance thereby, by 
a concrete driveway or otherwise. Laughlin 
v. Wagner, Tenn., 244 S. W. 475. 

We quote at length from the Court’s opinion: 

“The next question is whether the Belve- 
dere side of the lot as hereinbefore deter- 
mined can be used for proposed purposes as 
serving as an entrance for the drug store on 
the corner and the mercantile buildings 
which front on Madison avenue. The decree, 
being reviewed, enjoins the detendants from 
making use of the Belvedere side of the lot 
as a means of ingress to the drug store and 
other buildings on the other lots, and from 
making any use whatever other than a means 
of ingress and egress to buildings used pure- 
ly for residential purposes. 

“The argument in support of this decree is 
that this restrictive clause should be con- 
strued to relate to the use of the lot, and 
that it means that, whether a house be 
erected on the Belvedere side or not, the in- 
tention was to prevent its being used in con- 
nection with any other kind of house on any 
of the other lots, where such other purposes 
were permissible under the restrictive clause, 
and to say that it might be used in connec- 
tion with the other buildings would be but 
evasion of the real intention of the parties. 

“We think a fair interpretation of the re- 
strictive clause in question would permit any 
use of the Belvedere side of the street which 
would be consistent with its use for resi- 
dential purposes only. The clause does not 
require that a dwelling house shall be 
erected on the lot, and it is not intended to 
prohibit all uses thereof unless the house is 
built. It was evidently intended to prescribe 
the kind of building which should be erected, 
and the manner of and the particular use 
which should be made of the building itself. 
In other words, if the building had in all 
respects complied in form and location with 
that suitable aS a residence, nevertheless 
the building could not be used for purposes 
not ordinarily and reasonably connected with 
such a use. On the other hand, whatever the 
character or form of the building, it would be 
permissible to use it for residential purposes, 
and if there be no building at all, it could be 
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used for purposes consistent with and inci- 
dent to its use for residential purposes. 
“From this interpretation it follows that the 
Belvedere side of this lot could not be made 
use of in such a way as that the manifest 
purpose would be to serve the business 
houses adjacent to it. For example, it could 
not be used ag affording an intentional pas- 
sageway or entrance into the business house. 
Any structure, whether strictly a house or 
not, such as a concrete driveway, which de- 
votes the use of the property to the carry- 
ing on of a business, would be violative of 
this clause, but the use of the lot for decora- 
tive purposes, such as flower beds or as a 


walkway on the lot itself, woulu not violate 


the manifest intent and purpose of this 
clause. 

“In other words, any use ox this lot which 
might be reasonably incident to its use for 
residential purposes is permissible, but it is 
not permissible to put the lot into service as 
an incident to the business houses on the 
“adjacent portion of the lot.” 


NO RECOVERY BY CHILD INJURED BY 
TRUCK LEFT STANDING IN STREET.— 
Where an electric truck driver delivering bak- 
ery products stopped in front of a customer’s 
house and left the car standing for a few 
moments with the power shut off and the 
brakes set while he carried the purchases to 
the house, and children who had never meddled 
with the car started it after being warned 
away, with result that one of them was in- 
jured, the driver was not negligent in failing 
to remove the switch plug, but the starting 
of the car by the children was the proximate 
cause of the accident. Jackson v. Mills-Fox 
Baking Co., Mich., 190 S. W. 740. 

“In the present case we are of the opinion 
that no facts were shown which should have 
been submitted to the jury on the question 
of defendant’s negligence. So far as Bre 
win’s conduct appears by the proofs he did 
no different than the ordinarily careful and 
prudent man would have done under similar 
circumstances. The accident was caused by 
an independent intervening cause, namely, 
the starting of the car by the children. This 
was the proximate cause’ of the accident. 
The accident was an unfortunate one for the 
little fellow, but we do not see how it can be 
legally charged to the negligence of the de 
fendant. We think the Court was in error 
in refusing to direct a verdict for the de- 
fendant, as requested.” 

On this question see 95 C. L. J. 363-364. 








THE JUSTIFICATION FOR OBEDI- 
ENCE TO LAW 


Robert W. Wheeler 


Obedience to political laws is a vital issue 
before the people of America. The Herrin 
massacre is fresh in their minds. Lawless- 
ness connected with the strikes and the 
Eighteenth Amendment brings the citizen- 
ship of our country to face squarely the 
question—What is the justification of the 
government in demanding respect for and 
obedience to its laws? The outcome will be 
a large factor in determining whether a 
democratic form of government can com- 
mand respect for its statutes. The critics 
of democracy often point out that when 
the people can make their own laws there 
is a tendency on the part of each indi- 
vidual to fee] that he may disregard those 
which he may find distasteful. Yet, due to 
the fact that the people themselves are sov- 
ereign, obedience is more important in a 
democracy than in any other form of gov- 
ernment. 


OBEDIENCE Not ARBITRARY REQUIREMENT 


The demand for obedience is not an ar- 
bitrary requirement, but is the only means 
by which the purpose of the state-can be 
fulfilled. Unless the people obey the laws 
of the government it would be impossible 
to secure the ends for which the state is 
formed. It is the foundation of every 
theory of state excepting anarchy, which 
is rather the theory of absence of govern- 
ment. Without it the Constitution and 
laws become mere empty theories. 


Origin Not Moprern 


This question of obedience is by no 
means of recent origin. Many of the great 
political theorists have found obedience to 
be necessary to the establishment of a 
state; and that the advantages given in 
return were sufficient justification for de- 
manding the fulfillment of this obligation. 
Thomas Hobbes, the great English philoso- 
pher of the seventeenth century, who fav- 
ored the monarchie form of government, 
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emphasized the necessity for enforcing ab- 
solute obedience and also pointed out the 
fact that the government must give some 
advantages in return. These advantages, 
he thought, consisted in the protection af- 
forded to the property and person of each 
individual; the protection of each from tlie 
‘‘natural’’ avarice and greed of the others 
Maintenance of domestic peace is thus 
based primarily upon the idea of obedience 
and it is obviously impossible without it. 

Other writers having a better opinion 
of human nature have placed the justifica- 
tion for obedience upon other grounds. 
Aristotle thought that man was by nature 
a social animal; that only by living in the 
society of others, could he realize the full- 
est development of his own nature. Gov- 
ernment would thus be a natural growth 
whose laws must be recognized as sovereign 
by all. Obedience to law meant the rule 
of reason and was the means of the highest 
devlopment of society. 

Strate Propuct or HuMAN REASON 

John Locke, the philosopher of the 
English Revolution, argued that the state 
was the product of human reason organized 
for the purpose of preserving the ‘‘natural 
rights’? of man, which consist of ‘‘his 
property—that is, his life, liberty and 
estate.’’ Without a government capable 
of enforcing its laws, these rights are in- 
secure; it is by obedience to the laws of 
the state organized to protect these rights 
that they may be maintained. In a demo- 
eratic government unless the minority will 
consent to abide by the decision of the 
majority and obey the laws, no more pro- 
tection is afforded than in the ‘‘state of 
nature’’ where no government exists. Obe- 
dience to the law is thus an obligation 
justified by the increasing security afforded 
to life, liberty and ownership of goods. 

SoctaL Compact THEORY 

Rousseau, the French philosopher of the 
Revolution, whose doctrines are largely 
embodied in the Declaration of Independ- 
ence, also thought that men contracted to 
invest their sovereign power in the state 


for the purpose of securing their natural 
rights. The will of the majority must be 
binding on all in order to secure the natural 
rights for whose perpetuation the state 
was instituted. 

Montesquieu points out in his ‘‘Spirit of 
Laws’’ that political liberty ‘‘is the right 
of doing whatever the laws permit; and if 
a citizen could do what they forbid, he 
would no longer have liberty, since the 
rest would have the same power.’’ Thus, 
to him, paradoxical as it seems, obedience 
becomes the gateway to liberty. 

The social compact theory of Rousseau 
was in vogue at the time of the formation 
of the Declaration of Independence and its 
influence upon it is clearly seen. It was 
held that governments were instituted to 
secure the inalienable rights of man—‘‘life, 
liberty and pursuit of happiness’’; and 
that it was the right of a people to alter 
or abolish a government which became de- 
structive of these rights. Such was the 
philosophical justification for a politically 
illegal act. This theory is embodied in the 
consequent formation of the federal and 
state constitutions. They had found that 
dependence upon the voluntary co-opera- 
tion of the states under the Articles of Con- 
federation was useless. It was only by in- 

ituting a central government which could 
hw@nforce its decrees, if necessary, upon the 
unwilling minority that an efficient gov- 
ernment could be maintained. As Gibbon 
has pointed out in his ‘‘Deeline and Fall 
of the Roman Empire’’: 

‘*Civil governments, in their first in- 
stitution, are voluntary associations for 
mutual defense. To obtain the desired 
end, it is absolutely necessary that each 
individual should conceive himself ob- 
liged to submit this private opinion and 
actions to the judgments of the greater 
number of his associates.’’ 

This principle is the basis of all effective 
organizations. We find it in voluntary or- 
ganizations of today. When an individual 
joins an organization he promises explicitly 








or tacitly to subscribe to its rules. This 
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means, of course, that he must give up 
some of the individual freedom which he 
previously enjoyed. He may be required 
to attend meetings under penalty of fine 
for failure to do so, even though both at- 
tendance and fine are highly inconvenient. 
He must pay dues. In some organizations 
he is required to follow certain lines of 
conduct. If the organization with which 
he has become affiliated has a worthy mo- 
tive as its aim, he gains far more than he 
gives up. By sacrificing some personal 
freedom, he gains the benefits accruing 
from the whole organization. 

TRADE UNIONS 

An example of this is found in the case 
of the trade unions. Many of their re- 
quirements seem arbitrary and are often 
severely criticized by those opposed to or- 
ganized labor. Yet the laborer feels that 
he must combine with his fellows to pro- 
tect himself and secure a fair wage. In 
joining a union he gives up some of his 
freedom and works under certain specified 
conditions. In giving up this freedom he 
secures the power of the combined force 
of those associated with him. 

Each individual must give up some of 
his freedom in order to carry out the pur- 
pose of any organized effort. When a man 
receives the benefits of an orderly and x 
ganized society, he is under direct obli 
tion to give up those things which are nec- 
essary to carry out this purpose. In order 
that a government constructed upon this 
theory may not go to extremes and crush 
out the rights and privileges of individuals, 
a constitution is formed to protect them 
from the enactment of unwise legislation in 
times of public excitement and passion. 
Changes in both state and federal constitu- 
tions are made quite difficult for this rea- 
son. The Federal Constitution can be 
amended only when two-thirds of each 
branch of Congress vote for the submission 
of the amendment, and three-fourths of the 
states ratify it through their legislatures 
or conventions. Over 2,500 amendments to 
the Federal Constitution have been pro- 


posed, yet only nineteen have been adopted. 
A strong and organized sentiment is neces- 
sary to change it. As Ames has said in his 
‘‘Amendments to the Constitution,’’ Vol- 
ume II, page 301: 

‘‘The real reason for the failure of 
those other amendments which have been 
called for repeatedly by the general pub- 
lic has been due to the insurmountable 
constitutional obstacles in the way. ‘It 
would seem,’ as a well-known American 
writer has truly said, ‘that no impulse 
short of the impulse of self-preservation, 
no force less than the force of revolu- 
tion, can nowadays be expected to move 
the cumbrous machinery in Article V.’ ’’ 


CHECKS AND BALANCES 


Our government has additional checks 
and balances to prevent the encroachment 
upon individual rights. The legislative, 
executive and judicial departments are 
separate and distinct. Our forefathers 
realized, however, that they must provide 
a means for changing practically any part 
of the organic law. The Declaration of 
Independence had guaranteed the right of 
instituting a new government in place of 
one which destroyed men’s ‘‘inalienable 
rights’’ and ‘‘organizing its powers in such 
form as to them shall seem most likely to 
meffect their safety and happiness.’’ The 
Constitution provides for the necessary 
changes by means of laws and amendments. 
The only limitation placed upon amend- 
ments, applicable at present, is that no state 
shall be deprived of equal representation 
in the Senate without its consent. The 
state constitutions are based upon the same 
principle. Many of them adopted consti- 
tutions embodying the principles of the 
declaration. In some cases it was inserted 
literally ; in others it was put in in a para- 
phrased form. 

PEOPLE THE SouRcE OF PowER 

Under our form of government the peo- 
ple, acting through representatives of their 
own choice, are the source of ultimate 
power. Once they have adopted an amend- 
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ment by legal methods, the courts may de- 
termine whether the procedure in the 
process was really in accordance with the 
Constitution and may interpret the mean- 
ing of the amendment. If it has been 
adopted in the prescribed manner, however, 
the courts must follow and not override it. 

In view of the advantages gained by 
membership in such a society, with such 
carefully safeguarded provisions for in- 
dividual rights as well as the common wel- 
fare, there can be little excuse for an in- 
dividual in a constitutional republic to re- 
fuse to obey laws enacted by legal processes 
of government. 
have the right to make a change by in- 
creasing their number until it becomes a 
majority. The history of legislation in 
this country has shown that a real or al- 
leged wrong can readily get a hearing; and 
that if it is a real grievance, it will be cor- 
rected. The abolition of slavery, the pro- 
hibition of intoxicants, the extension of 
suffrage to women and the many other 
pieces of social legislation all bear witness 
to the fact that a real grievance can be cor- 
rected. ° 

Lesson From History 


History demonstrates that those govern- 
ments are strong which are supported by 
a citizenship which observes the laws. The 
government at Athens flourished as long as 
its citizens fulfilled this great Athenian 
oath: 

‘*We will never bring disgrace to this 
our city by any act of dishonesty or 
cowardice, nor ever desert our suffering 
comrades in their ranks. We will fight 
for the ideals and sacred things of the 
city. We will revere and obey the city’s 
laws, and do our best to excite a like re- 
spect and reverence in those about us 
who are prone to annul them and set 
them at naught. We will strive unceas- 
ingly to quicken the public sense of civic 
duty, and thus in all these ways we will 
transmit this city not less but better and 
more beautiful than it was transmitted 
to us.’’ 


The minority may always. 





The decay of the Roman republic was 
due in a large measure to a lack of intel- 
ligent and energetic interest in civic affairs 
on the part of its citizens. 

If the people of the United States de- 
sire to prevent our government from a sim- 
ilar decline, they must maintain a feeling 
of individual responsibility for law obser- 
vanee. Every citizen may well take to 
heart the recent classic of American politi- 
cal literature, the American Creed, which 
concludes : 

*‘T therefore believe it is my duty to 
my country to love it; to support its con- 
stitution; to obey its laws; to respect its 
flag and to defend it from all enemies.’’ 
Inasmuch as protection to life is desir- 

able, and security of property is necessary 
to public and individual welfare, the peo- 
ple of America must accept the obligation 
of loyalty to the Constitution and obedience 
to laws. 








ATMOSPHERIC CONDITIONS AND 
VISIBILITY 
(THEIR USE IN THE TRIAL) 
By Gordon W. Chambers* 


You cannot, even though you have good 
eyes and the visibility is good, ordinarily 
recognize a person whom you have seen but 
once before if he is at a greater distance 
than eighty feet. If he is well known to 
you, you may recognize him at as great a 
distance as three hundred and thirty feet, 
and if a member of your family even as 
far as five hundred feet. Under the same 
conditions the white of the eyes can be 
seen at ninety feet and the eyes themselves 
at about two hundred and forty (240) 
feet. The slightest movement of the head, 
arms or legs are distinguishable at three 
hundred feet, larger movements at one thou- 
sand, but at about one thousand seven hun- 
dred and fifty (1,750) feet a human being 
appears only as an indefinite form, and at 
more than two thousand three hundred feet 
movements of the body cannot be detected. 
These tests were made by Dr. Schnecker 

*Lumpkin Law School, University of Georgia. 
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means, of course, that he must give up 
some of the individual freedom which he 
previously enjoyed. He may be required 
to attend meetings under penalty of fine 
for failure to do so, even though both at- 
tendance and fine are highly inconvenient. 
He must pay dues. In some organizations 
he is required to follow certain lines of 
conduct. If the organization with which 
he has become affiliated has a worthy mo- 
tive as its aim, he gains far more than he 
gives up. By sacrificing some personal 
freedom, he gains the benefits accruing 
from the whole organization. 

TRADE UNIONS 

An example of this is found in the case 
of the trade unions. Many of their re- 
quirements seem arbitrary and are often 
severely criticized by those opposed to or- 
ganized labor. Yet the laborer feels that 
he must combine with his fellows to pro- 
tect himself and secure a fair wage. In 
joining a union he gives up some of his 
freedom and works under certain specified 
conditions. In giving up this freedom he 
secures the power of the combined force 
of those associated with him. 

Each individual must give up some of 
his freedom in order to carry out the pur- 
pose of any organized effort. When a man 
receives the benefits of an orderly and or- 
ganized society, he is under direct obliga- 
tion to give up those things which are nec- 
essary to carry out this purpose. In order 
that a government constructed upon this 
theory may not go to extremes and crush 
out the rights and privileges of individuals, 
a constitution is formed to protect them 
from the enactment of unwise legislation in 
times of public excitement and passion. 
Changes in both state and federal constitu- 
tions are made quite difficult for this rea- 
son. The Federal Constitution can be 
amended. only when two-thirds of each 
branch of Congress vote for the submission 
of the amendment, and three-fourths of the 
states ratify it through their legislatures 
or conventions. Over 2,500 amendments to 
the Federal Constitution have been pro- 





posed, yet only nineteen have been adopted. 
A strong and organized sentiment is neces- 
sary to change it. .As Ames has said in his 
‘‘Amendments to the Constitution,’’ Vol- 
ume II, page 301: 

‘‘The real reason for the failure of 
those other amendments which have been 
called for repeatedly by the general pub- 
lie has been due to the insurmountable 
constitutional obstacles in the way. ‘It 
would seem,’ as a well-known American 
writer has truly said, ‘that no impulse 
short of the impulse of self-preservation, 
no force less than the force of revolu- 
tion, can nowadays be expected to move 
the eumbrous machinery in Article V.’ ’’ 


CHECKS AND BALANCES 


Our government has additional checks 
and balances to prevent the encroachment 
upon individual rights. The legislative, 
executive and judicial departments are 
separate and distinct. Our forefathers 
realized, however, that they must provide 
a means for changing practically any part 
of the organic law. The Declaration of 
Independence had guaranteed the right of 
instituting a new government in place of 
one which destroyed men’s ‘‘inalienable 
rights’’ and ‘‘organizing.its powers in such 
form as to them shall seem most likely to 
effect their safety and happiness.’’ The 
Constitution provides for the necessary 
changes by means of laws and amendments. 
The only limitation placed upon amend- 
ments, applicable at present, is that no state 
shall be deprived of equal representation 
in the Senate without its consent. The 
state constitutions are based upon the same 
principle. Many of them adopted consti- 
tutions embodying the principles of the 
declaration. In some cases it was inserted 
literally ; in others it was put in in a para- 
phrased form. 

PEOPLE THE SOURCE OF POWER 


Under our form of government the peo- 
ple, acting through representatives of their 
own choice, are the source of ultimate 
power. Once they have adopted an amend- 
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ment by legal methods, the courts may de- 
termine whether the procedure in the 
process was really in accordance with the 
Constitution and may interpret the mean- 
ing of the amendment. If it has been 
adopted in the prescribed manner, however, 
the courts must follow and not override it. 

In view of the advantages gained by 
membership in such a@ society, with such 
carefully safeguarded provisions for in- 
dividual rights as well as the common wel- 
fare, there can be little excuse for an in- 
dividual in a constitutional republic to re- 
fuse to obey laws enacted by legal processes 
of government. The minority may always 
have the right to make a change by in- 
creasing their number until it becomes a 
majority. The history of legislation in 
this country has shown that a real or al- 
leged wrong can readily get a hearing; and 
that if it is a real grievance, it will be cor- 
rected. The abolition of slavery, the pro- 
hibition of intoxicants, the extension of 
suffrage to women and the many other 
pieces of social legislation all bear witness 
to the fact that a real grievance ean be cor- 
rected. 

Lesson From History 

History demonstrates that those govern- 
ments are strong which are supported by 
a citizenship which observes the laws. The 
government at Athens flourished as long as 
its citizens fulfilled this great Athenian 
oath: 

‘We will never bring disgrace to this 
our city by any act of dishonesty or 
cowardice, nor ever desert our suffering 
comrades in their ranks. We will fight 
for the ideals and sacred things of the 
city. We will revere and obey the city’s 
laws, and do our best to excite a like re- 
spect and reverence in those about us 





who are prone to annul them and set 
them at naught. “We will strive unceas- 
ingly to quicken the publie sense of civic 
duty, and thus in all these ways we will 
transmit this city not less but better and 
more beautiful than it was transmitted | 
to us.”’ 


The decay of the Roman republic was 
due in a large measure to a lack of intel- 
ligent and energetic interest in civic affairs 
on the part of its citizens. 

If the people of the United States de- 
sire to prevent our government from a sim- 
ilar decline, they must maintain a feeling 
of individual responsibility for law obser- 
vanee. Every citizen may well take to 
heart the recent classic of American _politi- 
eal literature, the American Creed, which 
coneludes : 

*‘T therefore believe it is my duty to 
my country to love it; to support its con- 
stitution; to obey its laws; to respect its 
flag and to defend it from all enemies.’’ 
Inasmuch as protection to life is desir- 

able, and security of property is necessary 
to public and individual welfare, the peo- 
ple of America must accept the obligation 
of loyalty to the Constitution and obedience 
to laws. 


ATMOSPHERIC CONDITIONS AND 
VISIBILITY 
(THEIR USE IN THE TRIAL) 
By Gordon W. Chambers* 








You cannot, even though you have good 
eyes and the visibility is good, ordinarily 
recognize a person whom you have seen but 
onee before if he is at a greater distance 
than eighty feet. If he is well known to 
you, you may recognize him at as great a 
distance as three hundred and thirty feet, 
and if a member of your family even as 
far as five hundred feet. Under the same 
conditions the white of the eyes can be 
seen at ninety feet and the eyes themselves 
at about two hundred and forty (240) 
feet. The slightest movement of the head, 
arms or legs are distinguishable at three 
hundred feet, larger movements at one thou- 
sand, but at about one thousand seven hun- 
dred and fifty (1,750) feet a human being 
appears only as an indefinite form, and at 
more than two thousand three hundred feet 
movements of the body cannot be detected. 
These tests were made by Dr. Schnecker 


*Lumpkin Law School, University of Georgia. 
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of Munich, who is an authority on such 
matters, under conditions of broad day- 
light. Other conditions would, of course, 
reduce the visibility—almost to zero on a 
dark night or a very dense fog by day. 

The following cases will explain the im- 
portance that visibility and weather con- 
ditions play in many instances: Abraham 
Lineoln won. a famous case, the Arm- 
strong murder trial. Armstrong had been 
mixed up in a row on the night of August 
29th, 1857, in a town near Springfield, 
Illinois. One of the participants in the row 
died apparently from a blow struck with 
some sharp instrument. Armstrong was 
accused of his death and Lincoln ap- 
peared as his attorney. Armstrong ad- 
mitted having struck the man, he claimed 
though he used only his bare fist. But the 
principal witness against him, a man 
named Allen, declared positively that he 
had seen Armstrong strike the victim with 
a slung shot. On eross examination by 
Lincoln, Allen admitted that he was about 
one hundred and fifty feet away at the 
time, but declared that he could see plainly 
the act because there was a bright full 
moon directly over head. Lincoln made 
him state this repeatedly, then produced 
an almanac which showed that the moon, 
on the night in question, was barely in its 
first quarter and that it set at midnight. 
So that at the time of the fight the moon 
was so low in the sky that it was obscured 
by the surrounding trees and buildings. 
The time of the fight was 11 p. m. Arm- 
strong’s acquittal was thus secured. (Note: 
was proved that witness could not see.) 

The strength of light at noon on a bright 
day is equivalent to that of about ten 
thousand (10,000) ‘‘foot candles’’; that 
is ten thousand candles one foot from 
the eye. Just before sunrise and just 
after sunset the light is figured as that of 
only ten ‘‘foot candles.’’ Thirty or forty 
minutes earlier in the morning or later in 
the evening it is reduced to one-tenth of a 
**foot candle.’’ 

The time of the year must be considered, 





for the twilight in our middle latitude is 
longer in summer than in winter. It is 
effected by clouds, too. Heavy clouds will 
shut off the light almost entirely, and very 
much shorten the period of ‘‘dusk.’’ Some 
lawyers make the mistake of assuming that 
darkness comes immediately after sunset. 
But a weather observer may prove from 
his records just how much light there was 
at a specified time. He knows whether 
there was a moon and how high it was in 
the sky; whether there were clouds and 
whether there was snow on the ground. On 
a bright moonlight night when the ground 
is covered with snow identification is easy. 

There was a case in which a lawyer 
claimed that on a certain winter evening 
with heavy clouds in the sky, there was at 
forty-five minutes after sunset, consider- 
able light entering a room through its only 
window, which faced the north. But 
Henry J. Cox, official weather bureau fore- 
easter of Chicago, testified that under these 
conditions the light entering the room 
would be hardly appreciable. Mr. Cox 
also appeared as a witness for a defendant 
charged with highway robbery. The prose- 
euting attorneys claimed that the defend- 
ant had been seen and recognized and they 
also claimed that the visibility was good 
at the time of the crime. But Mr. Cox 
proved by his records that the robbery was 
committed on a dark, cloudy night, and 
also impunged the veracity of the state 
witnesses, who had claimed that the night 
was quite different from what the records 
showed. The man was acquitted and after- 
wards found to be really innocent. 


About twenty years ago a butcher named 
Marzen, was accused of having murdered 
a friend in order to secure possession of 
the man’s money. It was claimed that 
Marzen concealed the body in a barn dur- 
ing the winter. It was found in a new- 
made grave in the spring following near 
by. - The point raised would the body 
‘thave not’’ decomposed and attracted at- 
tention while lying in the barn loft. The 
prosecutor proved by the weather records 
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that the temperature had been below zero 
most of the time and that the body was 
frozen until about the time of the removal. 
Marzen was found guilty and sentenced to 
imprisonment for life. 


Another murder case in which weather 
testimony was admitted, was in the trial 
of Leutgert for killing his wife. The 
woman had disappeared and Leutgert 
claimed she had gone on a visit he knew not 
where. Now Leutgert was a Chicago 
sausage maker and had a number of vats 
in his factory and during the investigation 
two small bones and two rings were found 
in the vats. The state claimed he had 
killed his wife and had succeeded in de- 
stroying the body with the exception of 
the rings and two bones. The prosecution 
found two young girls who claimed to have 
seen Leutgert and his wife walking from 
his house to the factory on the evening of 
the alleged crime. They said they were 
several hundred feet from the couple and 
admitted that it was dusk, but claimed they 
could recognize the two. But the defense 
showed that the sky was covered by heavy 
low clouds, making the visibility poor. 
The jury on the first trial disagreed. On 
the second he was found guilty and sen- 
tenced to life imprisonment; a compromise 
verdict. Although the weather records in- 
troduced might have helped Leutgert I 
believe him guilty. His wife never re- 
" appeared. 

Another interesting murder case in 
which weather evidence played an impor- 
tant part was of young Orpet in nineteen 
sixteen (1916 A. D.), charged with the 
murder of Miss Lambert. Orpet was a 
student at the University of Wisconsin and 
had an affair with Miss Lambert, who lived 
near his home, a suburb of Chicago. He 
had thrown her down for another girl. 
They met for the last time in a bit of 
woods in Lake Forest, and the girl died 
there from swallowing cyanide of potas- 
sium. The state contended that the poison 
was furnished by Orpet. The defense 
claimed suicide and that she received it 





from the laboratory of a school she at- 
tended. Orpet claimed he brought her a 
bottle of medicine to help her and in his 
fright over the tragedy he had thrown the 
bottle away and that it had lain under the 
snow until a month or two later, when it 
was found by investigators working in his 
interest. The weather records showed 
enough snow had fallen to hide the bottle 
and that the temperature was not low 
enough to freeze the liquid and thus break 
the bottle. Orpet was acquitted, although 
indirectly responsible. 


Mr. Cox was ealled in connection with a 


murder, in 1907. The accused had escaped 


to this country and there was a question 
of extraditing him to Russia for trial. 
Through the weather bureau at Washing- 
ton Mr. Cox obtained the local weather re- 
ports from Russia. They showed that on 
the night of the crime there was bright 
moonlight with snow on the ground, so 
that the visibility was excellent. This evi- 
dence was introduced to show whether 
there had been sufficient light for the ae- 
cusing witness to recognize the murderer 
as they claimed. The man was not sent 
back, however, the State Department at 
Washington deciding that the killing was 
part of a revolutionary uprising and that 
the prisoner was therefore a_ political 
refugee. 

Records of rainfall are often introduced 
as evidence. Here is one rather unusual 
ease: During a heavy thunder storm at 
night a household was awakened by a bur- 
glar; and as the man rushed out of one of 
the rooms two members of the family saw 
him in the flashes of lightning and thought 
they recognized him as their coachman 
who with his family lived over the stable at 
some distance from the house. The police, 
summoned at once by telephone, were told 
the coachman was the guilty person. They 
went to the stable and arrested him, al- 
though the man was asleep, he so stated 
when they knocked. His wife corroborated 
his statement. At the trial he was posi- 
tively identified as the burglar by his em- 
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ployers. The defense proved that an inch 
of rain fell during the hour of the bur- 
glar’s visit; also that on his—coachman— 
arrest soon after, all his clothes were found 
dry, his shoes polished and dry, by the 
police officer who arrested him. This seemed 
conclusive and he was acquitted. 


Another interesting case was an action 
brought against a young man to prove that 
he was the father of a child born to a 
young woman of his acquaintance. The 
weather on a certain night was an impor- 
tant factor in the case. The girl testified 
that the weather was fine and warm; but, 
unfortunately for her side, the records 
showed that the night in question was quite 
stormy with a cold heavy rain. Regardless 
of the merits of the suit otherwise the girl 
lost her case on this evidence. Perhaps she 
made a mistake in the date. 

In a certain divorce suit a detective em- 
ployed by the husband swore that he saw 
his wife, lightly clad, at the window of 
another man’s apartment, and that she 
raised the window and seemed to be look- 
ing down the street for somebody. It hap- 
pened that on that particular day the 
temperature was down to fifteen degrees 
below zero. The record was introduced to 
show this; the presumption being that with 
such conditions the lightly clad woman 
and the open window were not in harmony. 

The records of the weather bureau are 
frequently—and wisely—referred to before 
bringing actions in court, especially to fix 
the date of an accident or other occurrence. 
For instance, a person may have in mind 
a day of a big snow storm, with a strong 
wind, in the early part of January or the 
latter part of February; or a day of heavy 
rain; or one with fog a year or so before, 
perhaps almost as far back as the statute 
of limitations will permit suit. I know of 
several instances where the date of the al- 
leged occurrence was settled upon, by the 
plaintiff in the weather office before suit 
was filed. Some of course do this in good 
faith, while others simply ‘‘fix’’ the case 

‘in advance. 








Suits are sometimes brought against a 
municipality for damage because of sewers 
backing up and flooding basements from 
heavy rains, thus injuring-property. Un- 
der these conditions the city always tries 
to show that the rainfall was abnormal in 
amount, so that the sewer could not be ex- 
pected to carry off the water. 

Several years ago a man sued a certain 
city for damage to goods in his basement; 
not because water backed up from the 
sewer, but because, as he claimed, the street 
was defective, allowing the water from a 
heavy rainfall to accumulate so that it ran 
down into his basement. A ‘‘weather 
man’’—official forecaster, was called by 
the city. His records disclosed that for 
more than a week before the date of the 
alleged damage there had been no rain or 
snow and that the temperature had been 
far below zero. No water could have been 
deposited in the street and if there had 
been it would have quickly frozen. The 
judge instructed the jury to give a verdict 
in favor of the city. 

Contractors are prone to blame the 
weather for delay in completing outside 


jobs, and the records are used to substan- ° 


tiate the claim of one side or the other to 
the controversy.. It may be heavy gales, 
severe cold, continuous rains, or some other 
factor that is held responsible, often with 
good reason. At other times it is a mere 
subterfuge, 

In the fall of 1913, a pier and breakwater 
were being constructed near Hammond, 
Indiana. The contractor claimed he had 
been delayed by severe storms, especially 
during November, when the condition was 
aggravated by the formation of heavy ice. 
The records disclosed that ice practically 
never appears as early as November along 
the Indiana shore of Lake Michigan. More- 
over, the month in question was one of the 
warmest Novembers on record, the tem- 
perature rising above freezing every day 
but one, with an average for the month of 
forty-seven (47) degrees, and a maximum 
of seventy-two degrees. The whole month 
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in fact was relatively dry, with much sun- 
shine and only one or two days with strong 
winds; ideal for outside work. 

The Commonwealth Edison Company of 
Chicago, built a power house which, after 
completion, an attempt was made to have it 
declared a nuisance and removed. ‘I'he 
complainants asserted that the smoke and 
gases were blown toward them, ete. But 
the records proved that the prevailing 
winds blew in the opposite direction. The 
ease was long drawn out, but in the end 
the company won. 

There are numerous cases where it is 
charged that the winds carried sparks from 
locomotives and set fire to property. The 
possibility could often time be verified or 
disapproved by the records. Verdicts for 
railroads have been directed on this evi- 
dence. 

The exact minufe of month, April Ist, 
1918, was the outstanding feature in a 
suit brought by the administrator of a man 
killed by a railroad train. The accident 
occurred at 7:20 p. m., summer standard 
time, and the statute of the particular 
state, or regulations, require that the head- 
light of a locomotive in action be lighted 
at sunset. It was admitted by the engineer 
that the headlight was not lit'at the time 
of the accident; but he and other em- 
ployees, supported by the railroad’s law- 
yer, claimed that the sun did not set on that 
day until 7:25 p. m. They produced an 
almanac which gave that as the time of 
sunset. But they overlooked the important 
fact that the time given in that almanae 
was local mean time, not standard, or rail- 
road time in common use, and that a table 
of correction was given in the almanac 
showing the number of minutes to be added | 
or subtracted in order to reduce the local 
mean time to standard time. It was thus 
showed that the accident occurred after 
sunset by railroad time. The jury awarded 
the maximum $10,000.00 to the plaintiff, 
on a death action in that state. 

Weather records in eases of railroad aec- 





cidents: being blinded by the smoke of one 











train and consequently hurt or killed by 
another; are of great importance. The at- 
mospherie pressure can cause the smoke to 
drag along the ground. 

Witnesses are sometimes questioned 
about the weather to ascertain their mem- 
ory of occurrences. To get false statements 
so as to effect their credibility. 

In rail accidents lawyers may want to 
show there was no negligence on part of 
railway, that rain, ice or snow had s0 cov- 
ered tracks as to make perfectly working 
brakes of no avail. That plaintiff slipped 
on ice after alighting from still car. To 
disprove claims that cold weather was the 
reason for window accidents, as falling out 
in an effort to close same. When cold 
weather is claimed, records of balmy 
weather are valuable. 


Sometimes the approach at railroad cross- 
ings are so obscured by foliage alongside 
of tracks that one cannot see approaching 
locomotives. But the condition of the fol- 
iage here plays an important part. Was it 
seanty? Could the train be seen through 
it? What was the foliage? How about 
visibility? Was the foliage the real rea- 
son? Now if it was winter and the records 
showed a low temperature such as would 
eause the falling of leaves long before the 
alleged accident such record would be in- 
valuable to the railroad. 

Men holding accident policies of insur- 
ance have won suits on claims by intro- 
ducing records to show that the weather 
was such as to cause a frozen ear to be 
an accident under the policy. In a similar 
case a party lost an eye from a cinder 
blown in it. The weather records sus- 
tained him in his statement that the wind 
blew from the west over the factory chim- 
ney from which said cinder was alleged to 
come. 

So these physical conditions, it is easy 
to see is evidence of a most convincing na- 
ture. I would suggest that whenever one 
wishes to prove the condition, foliage, 
tracks in snow (to show negligence in leav- 
ing beaten path used at crossings, ete.) 
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that to supplement the weather records 
have photographs made and properly 
sworn to. Then submit. Photographs 
should be made immediately so as to get 
the condition unchanged. 

The instances mentioned could be multi- 
plied indefinitely. These show, however, 
the great importance to notice all the de- 
tails of the weather and atmospheric con- 
ditions. 








HUSBAND AND WIFE—RIGHT OF EITHER 
TO SUE THE OTHER 


WOLTMAN v. WOLTMAN 
189 N. W. 1022 
Supreme Court of Minnesota, Oct. 6, 1922 


A wife cannot maintain an action against her 
husband to recover damages for his vegligent 
tort. This right is not conferred on her by the 
Constitution or statutes of this State nor the 
Fourteenth Amendment to the Consitution of 
the United States. 


Kueffner & Marks, of St. Paul, for appellant. 

Briggs, Weyl & Briggs, of St. Paul, for re- 
spondent. 

HALLAM, J. The complaint alleges that 
plaintiff and defendant are husband and wife 
and are living together, that they were riding 
together in an automobile, defendant driving 
the car, that through defendants’ negligence 
the car overturned and plaintiff was injured. 
Plaintiff asks judgment against her husband 
for damages for the injury sustained. The 
trial court sustained defendant’s demurrer to 
the complaint. Plaintiff appeals. 

The sole question on this appeal is whether 
a wife may maintain an action against her 
husband to recover damages for his negligent 
tort. If the question were a new one it would 
lend itself to interesting discussion, for there 
is some diversity of opinion. We think, how- 
ever, the question is not an open one in this 
State. In Strom v. Strom, 98 Minn. 427, 107 
N. W. 1047, 6 L. R. A. (N. S.) 191, 116 Am. 
St. Rep. 387, it was held that a married woman 
cannot maintain a civil action against her hus- 
band for a personal tort committed by him 
during coverture. This decision was approved 
in Drake v. Drake, 145 Minn. 388, 177 N. W. 
624, 9 A. L. R. 1064, in which case it was 
held that a husband has no right of action 
against his wife to restrain the commission 
of personal torts against him. These cases 





were thoroughly considered and deliberately 
decided. The reasons for the decisions are 
fully stated. We think the decisions should be 
adhered to. 

Plaintiff contends that Section 7142, Gen. 
Stats. 1913, confers upon a wife the right to 
sue her husband in tort. This section reads 
as follows: 

“Women shall retain the same legal existence 
and legal personality after marriage as before, 
and every married woman shall receive the 
same protection of all her rights as a woman 
which her husband does as a man, including 
the right to appeal to the courts in her own 
name alone for protection or redress; but this 
section shall not confer upon the wife a right 
to vote or hold office, except as is otherwise pro- 
vided by law.” 

This statute was fully considered in the 
Strom and Drake cases. It was held that it 
was the purpose of the statute to place hus- 
band and wife on an equality as to the right 
to bring action in tort and that it gives to the 


* wife the same right as her husband possessed 


and no more. The husband has no right to 
sue his wife for her personal tort. Hence the 
statute gives her no such right against him. 
The privilege of this sort of litigation is denied 
to both. 

Plaintiff endeavors to distinguish this case 
from the Strom case on the ground that in 
the Strom case the tort was assault, while in 
this case it is mere negligence. This does not 
seem to us to require a different rule of lia- 
bility. In fact if a distinction could be made 
between the two classes of cases there would 
seem the greater reason for imposing liability 
in the more aggravated case. 

Plaintiff contends that this rule denies to 
plaintiff the equal protection of the laws and 
is in contravention to the Fourteenth Amend- 
ment to the federal Constitution. As above 
stated the rule gives the wife the same rights 
as her husband possesses. The Fourteenth 
Amendment was not, in our opinion, intended 
to give the wife the same right to sue her 
husband which is possessed by strangers to 
the family relation. Nor do we think this right 
is given by Section 8, Art. 1, of our State Con- 
stitution, under which “every person is en- 
titled to a certain remedy in the laws for all 
injuries or wrongs which he may receive in 
his person, property or character”. 

Order affirmed. 


NOTE—Right of Husband or Wife to Sue the 
Other.—Judge Cooley, in his work on Torts, 
3d ed., page 474, states the law as follows: 
“For a personal tort by the husband to her 
person or reputation the wife can sustain no 
action. She must rely upon the criminal law 
for her protection, or seek relief in separation 
or in proceedings for divorce. When the wife 
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is by satute given full control over property 
acquired py her, the marital relations will not 
protect the husband against an action for un- 
lawfully interfering with the property; but 
under such a statute the wife cannot maintain 
an action against the husband for a personal 
injury.” 

By statute in Arkansas (Laws 1915, p. 684, 
sec. 1), providing that a married woman may 
sue and be sued as a feme sole, a widow may 
sue her deceased husband’s estate in a court of 
law. Free v. Maxwell, Ark., 212 S. W. 325. 
This case holds that the widow may sue such 
estate for money advanced by her before the 
passage of the act, the statute being one of 
procedure only. 

In Georgia a wife cannot recover of her hus- 
band, with whom she is living in lawful wed- 
lock, for a tort resulting from his negligent 
operation of an automobile. Heyman v. Hey- 
man, 19 Ga. App. 634, 92 S. E. 25. 

The right of either a husband or wife to sue 
the other for tort is not conferred by Kentucky 
Statutes, Section 2128. Dishon’s Admr. v. Dis- 
hon’s Admr., Ky., 219 S. W. 794. 

In Maryland, a bill by a wife against her 
husband for an accounting and discovery of 
moneys, securities and properties in his hands 
and possession belonging to her, was held to 
state a cause of action. Cochrane v. Cochrane, 
Md., 115 Atl. 811. 

The husband cannot maintain an action in 
equity to restrain his wife from committing 
acts towards him which amount to nothing 
more than a tort or a series of torts. Drake 
v. Drake, Minn., 177 N. W. 624. 

In view of Rev. St. 1909, Section 8304, a wife 
may sue her husband either at law or in equity, 
except as to a personal tort. Ex parte Badger, 
Mo., 226 S. W. 936. 

The Married Woman’s Act of Missouri is 
broad enough to permit a married woman to 
contract with her husband, and her contracts 
with him will be enforced at law, just as if 
she had contracted with a third person. Rice, 
Stix & Co. v. Sally, 176 Mo. 107. 

A married woman having acquired title to 
land prior to the amendment of 1889 to the 
Married Woman’s Act, right of possession in 
the husband became vested, and the amend- 
ment could not divest him of such right, and 
the wife could not bring a possessory action. 
Powell v. Bowen, Mo., 214 S. W. 142. 

Where the homestead has been selected with 
the wife’s consent from her separate property, 
she cannot withdraw from the homestead and 
maintain ejectment against her husband, who 
remains in occupancy thereof, so long as the 
marital relation continues. Williams v. Wil- 
liams, Neb.,, 184 N. W. 114. 

New York Domestic Relations Law, Section 
57, does not change the law so far as concerns 
an action of tort by the wife against the hus- 
band, and a wife cannot sue her husband for 
damages for personal injuries due to his negli- 
gence. Perlman v. Brooklyn City R. Co., 191 
N. Y. Supp. 891. 

In Newton v. Weber, 196 N. Y. Supp. 113, it 
is held that the wife cannot maintain a tort 
action against her husband, although the tort 
was committed and the action commenced prior 
to their marriage. 





Under a statute of North Carolina (C. 8S. sec. 
2513), allowing a married woman to recover 
for personal injuries in an action by her alone, 
and (Sec 454) allowing an action without 
joinder of her husband when it concerns her 
separate estate or is between herself and her 
husband, the wife can recover from her 
husband in an action of tort for his wilful 
and deliberate act in infecting her with 
a venereal disease. Crowell v. Crowell, N. C., 
106 S. E. 149, denying rehearing, 105 S. E. 206. 

Wife, living with husband, cannot sue hus- 
band for personal injuries received because of 
his negligence, notwithstanding Pub. St. 1882, 
c. 166, § 16, as amended by Gen. Laws 1896, c. 
194, § 16, providing that a married woman 
shall sue and be sued alone, and Gen. Laws 
1909, c. 246, § 1, giving a married woman con- 
trol of her separate property. Oken v. Oken, 
R. 1., 117 Atl. 357. 

Under the statutes of South Carolina (Code 
Civ. Proc. 1912, Sections 114, 160, 163, and par- 
ticularly Sections 483, 487), a wife may sue 
her husband in tort for wilfully beating her. 
Prosser v. Prosser, S. C., 102 S. E. 787. 








ITEMS OF PROFESSIONAL INTEREST 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION 
COMMITTEE ON PROFESSIONAL 
ETHICS 


QUESTION No. 214 


A and B constitute a firm of practicing patent 
solicitors, practicing in the City of New York. 
A and B are both registered patent attorneys 
admitted to practice before the United States 
Patent Office. A is a barrister-at-law and solici- 
tor practicing in Canada. B is not a lawyer. 
A and B wish C, a member of the New York 
Bar, to allow them to put his, C’s, name on one 
corner of their letterhead, followed by the word 
“Counsel” or “Resident Counsel.” A and B 
also wish to put A’s name on the other corner 
of their letterhead, followed by the letters “K. 
Cc.” meaning King’s Counsel, and the word 
“Counsel,” or the words “Chief Counsel and 
Expert.” There is to be no written agreement 
between A and B and C, but simply an under- 
standing that A and B will turn over to C 
what law business they can in connéction with 
their patent business, C to make no division of 
legal fees with A and B whatever. A and B 
consider that it would be an advantage to them 
to have C’s name on their letterhead as coun- 
sel in that they would act as patent experts 
on legal matters turned over to C. 

(1) Is it the opinion of your Committee that 
it would be unprofessional for C to allow A 
and B to use his, C’s, name upon their letter- 
head upon the understanding as above set 
forth? 
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(2) Is it the opinion of your Committee that 
it would be proper and right for A and B to 
place A’s name on their letterhead followed by 
the letters “K. C.” meaning King’s Counsel, 
and the word or words “Counsel” or “Chief 
Counsel and Expert”? 

ANSWER No. 214 

The Committee, assuming that the Canadian 
lawyer does not intend to practice law in New 
York, does not feel that it should express an 
opinion upon the propriety of his conduct. 

The Committee (in answer to Question 209) 
has expressed its opinion that a partnership 
cannot properly be formed between a layman 
(though a registered patent attorney) and a 
lawyer, for the performance of legal services. 
While the present question indicates that the 
New York lawyer is not to be a member of 
the partnership, nevertheless, his association 
as counsel and its announcement on the letter- 
head, conveys the implication that the patent 
attorneys are prepared to furnish the services 
of the lawyer. The Committee is therefore of 
the opinion that the course suggested is im- 
proper. 

The Committee has heretofore indicated that 
in certain cases (for instance, a corporation’s, 
bank’s, trust company’s or reorganization or 
creditors’ committee’s announcement of its 
purposes by advertising in newspapers or cir- 
culars or upon its letterheads, or a trade or- 
ganization’s or association’s stationery, see 
answer 47, Subdivision VIII)—the appearance 





of a lawyer’s name as counsel on letterheads of | 


his clients, is not improper; it distinguishes 
the present case on the ground that its impli- 
cation (as above stated) is that the patent at- 
torneys are prepared to furnish to their clients 
the services of the counsel, rather than that the 
counsel is the professional adviser of the firm. 

In giving this explanation, the Committee 
does not intend to preclude itself from ex- 
tending or applying this distinction in other 


cases. = Boge 
: QUESTION No. 215 


In an action for goods sold and delivered, 
the defendant acknowledged receipt of some 
of them, but denied the receipt of the remainder. 
In an action for the whole amount a verdict 
was rendered for the acknowledged amount, 
and judgment therefor was paid and satisfied 
of record. The evidence upon which the ver- 
dict was rendered in the reduced amount 
tended to show that missing goods were stolen 
by an employee of plaintiff, employed to de- 
liver them to defendant. 

The defendant’s lawyer who conducted the 
defense now discovers that the testimony 
which implicated the employee was false, and 
that all of the goods were delivered to and 





received by the defendant. Meanwhile the 
accused employee has been discharged from 
his position and has been indicted for larceny 
of the missing goods. His client, with knowl- 
edge of the facts, refuses to make any amends, 
though counseled by the lawyer to do so. 

In the opinion of the Committee what may 
and should the lawyer properly do to rectify 
the injury resulting from the testimony now 
discovered by him to have been false? 


ANSWER No. 215 

The Committee does not understand from the 
question that the knowledge of the attorney 
was communicated to him by his client as a 
privileged communication; it would, if such 
were the case, require a more detailed examin- 
ation of the facts before giving its answer. 
But assuming, as it does, that no such privi- 
lege exists in the present case, it is of the 
opinion that the attorney, having tried and 
failed to get his client to forgo the benefit 
derived from the false testimony, should him- 
self disclose its falsity to those who were 
injured by its results, to the end that they 
may take such steps as they may be advised 
for the protection of their interests. 


QUESTION No. 216 

In the opinion of the Committee, what is 
the proper course for an attorney, who has ap- 
peared for a defendant in an action, when his 
client disappears, and all of the attorney’s 
efforts to communicate with his client prove 
futile, the attorney has no means of procuring 
any compensation, nor any knowledge for ade- 
quate preparation of the defense, and the 
plaintiff’s attorney insists upon pressing the 
issues for trial? 

ANSWER No. 216 

Assuming, as it does, that the attorney has 
made reasonable effort to communicate with 
his client, the Committee is of the opinion 
that, unless for some reason known to the 
attorney such course is not advisable, he should 
make effort to secure a postponement until 
his client can be properly protected, and, fail- 
ing therein, he should not permit the trial to 
proceed without stating the situation and re- 
questing the Court to make such disposition 
of the case as may préperly protect the client’s 
rights; but whether the lawyer, on the re- 
fusal of a postponement of the trial, should, 
in order to prevent as far as possible injustice 
to his client, then participate in, the trial 
would depend upon the circumstances of the 
particular case to be determined by the judg- 
ment of the lawyer. The Committee is not 
of the opinion that the failure of the lawyer’s 
compensation should deter him from taking 
the steps above indicated. - 
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1. Automobiles—Agency.—In an action against a 
husband for his wife’s negligence in the operation 
of his automobile, undisputed testimony that he 
was not present, and that she had taken the car 
to drive to her mother’s home, and had taken her 
mother to do some shopping, and then for a drive, 
held to entitle the husband to a directed verdict, 
such evidence being sufficient to overcome prima 
facie agency established by proof of husband’s 
ownership of automobile and permissive use there- 
of by wife.—Sanfilippo v. Lesser, Calif., 210 Pac. 44. 


2. Bankruptcy—Act of Bankruptcy.—Directors 
of a corporation, given by the statutes of the state 
of incorporation full powers “in relation to the 
disposition of property or the conduct of business,” 
held not authorized to admit in writing the cor- 
poration’s inability to pay its debts and willing- 
ness to be adjudged bankrupt; such power lying 
exclusively with the stockholders.—In Re Crystal 
Ice & Fuel Co., U. S. D. C., 283 Fed. 1007. 


3.——Chattel Mortgages.—A chattel mortgage, 
given by a motor company to secure borrowed pur- 
chase money for stock cars, is not an unlawful 
preference under the Bankruptcy Act.—Teshner v. 
Roome, 210 Pac. 160. 

4.——Jurisdiction.—Bankruptcy Act, § 23b (Comp. 
St. 9607b), as to defendant’s consent conferring 
jurisdiction upon bankruptcy court in certain 
cases, is inapplicable to action in the United States 
District Court in another district than that in 
which bankruptcy proceedings were instituted, 
which action was brought by the trustee in bank- 
ruptcy for the value of goods secured from the 
bankrupt after adjudication since jurisdiction 
depending upon consent of defendant under such 
statute is limited to those actions brought in the 
District Court sitting in bankruptcy and in bank- 
ruptcy proceeding pending in such court.—Opera- 
tors’ Piano Co. v. First Wisconsin Trust Co., U. S. 
Cc. C. A., 283 Fed. 904. 

5.—Liens.—Under Civ. Code Ga.. 1910, §§ 3340, 
3341, a landlord’s general lien on the property of 
the tenant is inferior to that of a general judgment 
obtained before the levy of the distress warrant, 
and hence is inferior to the lien of a trustee in 
bankruptcy, under Bankruptcy Act July 1, 1898, § 
47a, as amended by Act June 25, 1910 (Comp. St. § 
9631), where petition in bankruptcy was filed before 
the distress warrant was levied.—Watkins v. Alex- 
ander & Garrett, U. S. C. C. A., 2838 Fed. 968. 

6.—-Life Insurance.—Life insurance policies 
payable to bankrupt’s wife, containing a right of 
revocation, thereby giving insured the right to 
change beneficiaries, held. under Bankruptcy Act, §§ 
6, 70a (3), (5) (Comp. St. §§ 9590, 9654), to pass 








to the trustee as assets in bankruptcy not being 
exempt under Gen. St. Minn. 1913, §§ 3465, 3466, 
providing that the beneficiary shall be entitled to 
policy proceeds against creditors.—Aberle_ v. 
M‘Quaid, U. S. C. C. A., 283 Fed. 779. 

7.——Partnership.—Under Bankruptcy Act, § 5h 
(Comp. St. § 9589, subd. h), bankruptcy of one 
partner does not authorize the bankruptcy court 
to interfere with the administration of partnership 
assets by the receiver of a state court in proceed- 
ings begun before the bankruptcy.—In Re Bieber, 
U. S. D. C., 283 Fed. 857. 

8. Preferred Claim.—Claim for auditing the 
books of bankrupt, commenced before, but com- 
pleted after, a general assignment for benefit of 
creditors, disallowed as a preferred claim except 
for such part of the work as was done after the 
assignment; the remainder of the claim reduced 
in amount and allowed as a general claim.—In Re 
Hanson & Tyler Auto Co., U. S. D. C., 283 Fed. 850. 

9. State Lien.—The lien created by levy of 
an attachment under the laws of the state is not 
invalidated by the adjudication in bankruptcy of 
the attachment defendant on a voluntary petition 
filed more than four months after the levy.—In Re 
Norris, U. S. D. C., 283 Fed. 860. 

10. Banks and Banking—Agency.—Where note 
payable to cashier of bank was discounted by 
bank, the bank was not chargeable with agent’s 
knowledge that the note was without considera- 
tion, since the transaction related to personal mat- 
ters of the cashier whose interests were adverse 
to those of the bank.—Owsley County Deposit Bank 
v. Burns, Ky., 244 S. W. 755. 

11. Bills and Notes—Accommodation Indorser.— 
Under Negotiable Instrument Act May 16, 1901, § 
25 (P. L. 194; Pa. St. 1920, § 16013), providing 
that a pre-existing debt constitutes value, and sec- 
tion 29 thereof (section 16018) providing that an 
accommodation party is liable to a holder for value 
who at the time of taking the instrument knew 
him to be such, one who, at the reqvest of the 
maker of notes given in lieu of a cash payment 
of a pre-existing debt, indorsed the notes with 
full knowledge of the facts, is liable to the payees 
as holders for vaiue, although they knew he was 
merely an accommodation indorser, the pre-exist- 
ing indebtedness and the extension of time for 
payment constituting consideration for his indorse- 
ment.—Schimmel v. Cohen, Pa., 118 Atl. 735. 

12. Protest.—In an action on a check, the 
court did not err in permitting a recovery of pro- 
test fees, as against the contention that no proof 
was adduced that plaintiff ever paid such fees, or 
that the check in suit was ever protested, where, 
although the check was a domestic bill of ex- 
change, and no protest thereof in case of dishonor 
was necessary under Code Supp. 1913, § 3060a152, 
the check was duly protested for nonpayment, 
and notary’s certificate in due form was attached 
thereto: such certificate being prima facie evidence 
of recitals contained therein under Code 1897, § 
4624.—Marshak v. Fontana, Iowa, 190 N. W. 387. 

13.—Surety.—Statements by the payee of a 
note to the surety thereon that he need never 
pay it, the purpose being merely to use it as col- 
lateral, and that he would obtain additional sure- 
ties, held mere contemporaneous oral promises, 
which could be considered on the question of 
fraud, if there were other evidence thereof, but 
did not of themselves constitute representations, 
fraudulent or otherwise.—Klemm v. Weil, Iowa, 
190 N. W. 388. 

14. Carriers—Bill of Lading—Where the collec- 
tion agent of a shipper of a carload of lumber per- 
mitted the broker to whom the lumber was sold to 
get possession of the bill of lading without paying 
the sight draft, and neither the shipper nor the 
collection agent were aware that the broker had 
possession of the bill of lading until about a month 
after the broker had secured the exchange bill of 
lading, secured a loan on it from a bank, and then 
became insolvent, at which time the shipper sold 
the lumber to another, the shipper was liable to 
the bank for the amount of the loan, under the 
maxim that, where one of two innocent persons 
must suffer from the fraud of a third person. the 
loss should fall on the one whose imprudence en- 
abled the third person to commit the fraud.— 
National City Bank v. Parker-Bell Lumber Co., 
Wash., 210 Pac. 10. 














90 


CENTRAL LAW JOURNAL 





15.—Damages.—A*coal dealer, suing for wrong- 
ful delivery to others of a carload of coal con- 
signed to him, cannot recover his prospective 
profits on the resale of the coal at retail, when 
no facts entitling him to special damages are 
pleaded.—_Smith v. New York, O. & W. R. R. Co., 
N. Y., 196 N. Y. S. 521. 

16. Constitutional Law—License.—City ordi- 
nance of Seattle, enacted in July, 1921, providing 
for licensing and regulating the bysiness of pawn- 
broking, and that no licenses should be granted 
unless applicant was a citizen of the United States, 
is not in violation of Const. art. 1, § 3, or of Const. 
U. S. Amend. 14, § 1.—Asakura v. City of Seattle, 
Wash., 210 Pac. 30. 

17. License.—Section 35a of chapter 32 of 
Code 1913, as amended and re-enacted by chapter 
109, Acts 1921, properly construed, does not confer 
upon county courts or municipalities the discre- 
tion to arbitrarily grant or refuse licenses to per- 
sons to carry on the several kinds of business 
therein authorized, so as to render said statute 
void for infringing any of the provisions of the 
Constitution of the United States or of this state. 
—State v. Pocahontas County Court, W. Va., 114 
S. E., 519. 

18. Police Power.—The regulation of places 
where non-intoxicating liquors, as defined in Laws 
1921, ec. 441, are sold, is within the state police 
power, which may be delegated to counties.— 
Kroeplin v. Milwaukee County, Wis., 1909 N. W. 
454. 

19. Contracts—Official Fiduciaries.—Where an 
uncle, whose relationship with his nephew was 
practically that of parent and child, proposed to 
the nephew that if he would wholly abstain from 
the use of intoxicating liquors and devote his time 
to the uncle’s business for five years he would 
pay him $10,000, the promise when accepted and 
carried out by the nephew constituted a valid and 
enforceable contract.—Greensboro Bank & Trust 
Co. v. Scott, N. C., 114 S. E. 475. 

20. Option.—An option is a continuing offer 


which the offeror may not withdraw until the ex- 
piration of the time fixed for the reason that the 
promise is based on a consideration, being distin- 
guished from a continuing offer which can be 
withdrawn at any time before acceptance, in that 
there is no consideration for such offer.—Sargent 
& Co. v. Heggen, Iowa, 190 N. W. 506. 


21. Corporations — Implied Knowledge.—The 
president of a corporation, making representations 
to a purchaser of his stock, is bound to know the 
financial condition of the company, regardless of 
whether he does so in fact.—Wilgrube v. Nast, 
Wis., 190 N. W. 4651. 

22.——Right to Rescind.—Where, in such case, 
the party contracting with such corporation has 
knowledge that an agent employed by him in 
negotiating the contract is assisting the corpora- 
tion to raise the money to pay a part of the pur- 
chase price, and is also furnishing collateral to 
secure the further performance of the contract on 
behalf of the corporation, he will be charged with 
notice that such agent is acting in a fiduciary 
capacity for such corporation, and the corporation, 
upon discovering that such agent, because of the 
making of said contract, is to receive a large 
secret profit from the party with whom it con- 
tracts, may repudiate the same, and compel the 
restoration to it of what it has paid or delivered 
under the contract.—Tri-State Coal & Timber 
Lands Ass’n v. Neace, W. Va., 114 S. E. 569. 

23. Covenants—Highways.—A public highway is 
not an incumbrance within the covenants of a 
warranty deed.—Dierksen v. Pahl, Iowa, 190 N. 
W., 423. 

24. Criminal Law—Evidence.—Upon the trial of 
a criminal prosecution, a general objection to the 
introduction of evidence obtained by search and 
seizure raises no question other than that of the 
competency, relevancy, and materiality of the evi- 
dence tendered, and the court is not required to 
then examine the collateral question of the regu- 
larity of the proceeding whereby such evidence 
came into the possession of the prosecution.—Ciano 
v. State, Ohio, 137 N. E. 11. 


25. Customs and Usages—Parties Affected.— 
Cutoms or usages generally and universally recog- 





nized in a trade or business are presumed to be 
known by those outside of, as well as within, the 
trade or business, in all transactions and contracts 
relating thereto, unless the contrary appears.— 
City of Somerset v. Gainesboro Telephone Co., 
Ky., 244 S. W. 758. 

26. Death—Amount of Damages.—An award of 
$1,500 for the wrongful death of a 3-year-old child, 
$1,000 being for the loss of the pecuniary benefits 
after majority, held not excessive.—McGonegle v. 
Wisconsin Gas & Electric Co., Wis., 190 N. W. 471. 

27. Damages.—In administrator’s action for 
death of wife for the benefit of the surviving hus- 
band under Laws 1917, p. 495, in which the value 
of the wife’s services was variously estimated at 
from $30 to $75 per month, verdict of $4,000 held 
not excessive where the life expectancy of a 
woman of the age of decedent at the time she 
was killed was 12 years.—Danielson v. Carstens 
Packing Co., Wash., 210 Pac. 12. 


28.—Damages.—A verdict of $5,000 in favor of 
a mother for the death of her child two years old 
held not so excessive as to suggest passion, preju- 
dice, or corruption.—Rosenbloom v. Southern Pac 
Co., Calif., 210 Pac. 53. 

29. Electricity—Rates.—When a municipal cor- 
poration by an ordinance gives its consent to a 
public service corporation to enter the municipality 
and furnish electricity or gas to consumers upon 
terms and conditions which are accepted in writ- 
ing by the public service company, such action by 
both parties constitutes a contract, and the rights 
of the parties thereunder are to be determined by 
the contract itself; but the right to regulate the 
rates of public service corporations is a govern- 
mental power vested in the state in its sovereign 
capacity, which it may exercise directly or through 
a commission or may delegate to a municipality, 
under the police power.—Town of Pocahontas v. 
Central Power & Light Co., Ark., 244 S. W. 712. 

30.—Trespass.—That an employer. telephone 
company maintained its wires on defendant elec- 
tric light company’s poles raises the presumption 
it had acquired right to such maintenance, and its 
workman, when ascending the pole to make re- 
pairs, is not a trespasser upon the electric light 
company’s property.—Cappuccio v. Hammonton 
Electric Light Co., N. J., 118 Atl. 712. 

31.——Wires.—Where a_ telephone company, 
whose wires were 10 or 12 feet above. and 6 or 8 
feet to one side, of an electric wire, let a broken 
wire hang from its line in such a position that, 
from natural causes or playing of children, it could 
be brought into contact with the electric wires. 
the company was guilty of an act of negligence 
rendering it liable for the death of boys 13 and 
17 years of age, who were killed thereby.—Sebring 
v. Bell Telephone Co., Pa., 118 Atl. 729. 


32. Frauds, Statute of—Contract.—-A contract 
between a railroad company and an _ engineer, 
whereby the engineer was to be paid a bonus of 
$1,000 if he continued in the service of the com- 
pany until the railroad was completed, held within 
Ky. St. § 470, subsec. 7, as not to be performed 
within one year, where, though it was possible, 
it was not within the contemplation of the parties 
that it could or would be performed within such 
time.—Cumberland & M. R. Co. v. Posey, Ky., 
244 S. W. 770. 

33.——Parole Evidence.—A written contract for 
the sale of land, being within the statute of frauds, 
cannot be varied by a substituted subsequent oral 
agreement, purporting to make material changes 
in the written agreement.—Kerzner v. Chanin, N. 
J., 118 Atl. 693. 

34. Insurance—Accident.—In absence of some 
qualifying exception, death from an unprovoked 
murder is within the terms of a policy covering 
death from accidental causes.—National Life & 
Accident Ins. Co. v. Hodge, Tex., 244 S. W. 863. 

35.——Application.—Where the insured died of 
double pnuemonia folowing an attack of influenza, 
an alleged false statement in the insured’s appli- 
eation touching the cause of his father’s death, 
which was either accidental gunshot wound or 
suicide, is immaterial. Gen. St. 1915, § 5290.— 
Hayslip v. Great American Life Ins. Co., Kan., 
210 Pac. 188. 
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36.——Gas.—_ The term “gas,” as used in the 
policy, must be accepted in its common and ordi- 
nary meaning, and would cover any substance in 
the aeriform state having noxious or poisonous 
qualities, as perhaps distinguished from smoke or 
dust, which is matter in the solid state finely 
diffused through the air.—Birss v. Order of United 
Commercial Travelers, Neb., 190 N. W. 486. 

37——Marine Policy.—Under a marine policy in- 
suring a cargo of coal against perils of the sea, 
the insured was entitled to recover for the loss of 
the coal, ‘where the vessel was lost as a result 
of a storm and the action of the wind and waves; 
the phrase “perils of the sea’ not being limited 
to extraordinary perils, but covering all kinds of 
marine casualties.—Clinchfield Fuel Co. v. Aetna 
Ins. Co., S. C., 114 S. E. 543. 

38.——-Post Facts Laws.—Acts 1917, p. 2087 
(Crawford & Moses’ Dig. § 6068 et seq.), regulat- 
ing fraternal benefit societies, does not apply to 
question of age of one to whom a benefit certifi- 
cate was issued prior to the enactment of the 
statute.—Home Mut. Ben. Ass’n v. Rowland, Ark., 
244 S. W. 719. 

39. Suicide.—In a suit on a policy under 
which there was no liability for suicide, insurer 
has the burden of proving that insured committed 
suicide.—Mott v. Sovereign Camp, W. O. W., 
Ark., 244 S W. 733. 

40. Intoxicating Liquors—-Contempt Proceedings. 
Where affiant signed and swore to the verification 
to a complaint in contempt proceedings for violating 
an injunction order obtained under National Pro- 
hibition Act, tit. 2, § 22, the typist’s failure to in- 
sert the name of the affiant in the verification did 
not vitiate the complaint.—Weiss v. United States, 
U. S. C. C. A., 283 Fed. 785. 

41.——-State Statute.—Though the Dean Law 
(Gen. Laws 37th Leg. First Called Sess. [1921] c. 
61 [Vernon’s Ann. Pen. Code Supp. 1922, art. 588% 
et seq.]), would seem to allow the possession of 
intoxicating liquor for personal use, the courts are 
not permitted to construe it as authorizing the 
manufacture and transportation of such liquors, 
which is clearly and unmistakably prohibited.— 
Copeland v. State, Tex., 244 S. W. 818. 

42. ‘Transportation.—The burden of proving 
that liquor is being transported for one of the ex- 
cepted purposes is upon the one accused of illegal 
transportation.—-Mayfield v. State, Tex., 244 S. W. 
819. 

43. Joint-Stock Companies and Business Trusts 
—Trustees.—Trustees, who by a company’s decla- 
rations of trust are, without reservation, given 
absolute control and management of its affairs, 
cannot, under the,rules governing trusts, without 
resigning, divest themselves of the authority to 
manage and control its property and affairs, as 
by employing a general manager not subject to 
their control.—Phoenix Oil Co. v. MeLarren, Tex., 
244 S. W. 830. 

44. Landlord and Tenant—-Possession.—Where 
there was evidence that landlord desired to per- 
sonally use tenant’s apartment, no increase in rent 
had been demanded, and there was nothing to 
negative the apparent good faith of landlord, it 
was error to dismiss a petition for possession.— 
Leichtman v. Schonberger, N. Y., 196 N. Y. S. 516 

45.—Rent.—Under Civil Practice Act, § 1410, 
subd. 2-a, relative to summary proceedings to re- 
cover possession of real property in a city of the 
first class, etc.. for non-payment of rent, it must 
not only be alleged, but proved as a fact, that 
the rent, the non-payment of which is relied on, 
is no. greater than the amount for which the 
tenant was liable for the preceding month -—Bres- 
law v. Rightmire, N. Y., 196 N. Y. S. 539. 

46. Livery Stable and Garage Keepers—Conver- 
sion.—A truck company, holding a truck merely in 
storage or with authority to sell, cannot apply 
the truck in payment of, or pledge it as security 
for, its own debt.—Western Finance & Develop- 
ment Co. v. Fisher, Colo., 210 Pac. 66 

47.——Repair Lien.—Where conditional vendor of 
an automobile had ‘the note recorded, and had no 
knowledge that repairs were being made on the 
automobile. repairman not complying with Rev. 
St. c. 96, § 56. has no common-law lien for repairs 
as against conditional vendor, though repairman 














had no actual knowledge of the conditional sale 
prior to making repairs—Bath Motor Mart v. 
Miller, Me., 118 Atl. 715. 

48. Master and Servant—Federal Employers’ 
Liability Act.—A pleading in a railroad engineer’s 
action for injuries, warranting a recovery under 
either the federal Employers’ Liability Act (Comp. 
St. §§ 8657-8665) or the common law and statutes 
of the state, as the jury shall find, is not contrary 
to the statutes of the United States.—New York 
Cent. & H. R. R. Co. v. Kinney, U. S. S. C., 43 
Sup. Ct. 122. 

49.——Railroads.—The chaining together of de- 
tached cars which have stood for hours and may 
stand for hours longer on a side track used only 
for storage of crippled cars is not a coupling in 
connection with the movement or hauling of 
such cars within the meaning of Safety Appli- 
ance Act April 14, 1910, § 4 (Comp. St. § 8621).— 
M’Calmont v. Pennsy!vania R. Co., U. S. C. C. A., 
283 Fed. 736. 

50. Mines and Minerals — Laches.—Complainant 
held barred by laches from maintaining a suit to 
recover a half interest in mining property which 
with his knowledge had been acquired by de- 
fendant and others more than two years before, 
and had been developed by them at large expense 
until it had been proved a very valuable property, 
and where he also had knowledge, or means of 
knoweldge, during that time of the facts relied 
on.—Bacon v. Neill, U. S. C. C. A., 283 Fed. 717. 

51. Municipal Corporations—Appropriation of 
Funds.—Section 3959, General Code, is constitu- 
tional, and operates as a valid limitation upon the 
uses and purposes for which revenues derived 
from municipally owned waterworks may be ap- 
plied. By virtue of the provisions of that section, 
surplus revenues derived from water rents may 
be applied only to repairs, enlargement or exten- 
sion of the works, or of the reservoirs, and to the 
payment of the interest of any loan made for their * 
construction, or for the creation of a sinking fund 
for the liquidation of the debt.—City of Cincinnati 
v. Roettinger, Ohio, 137 N. E. 6 

52. -Automobiles.—_-An automobile is not an 
inherently dangerous instrumentality, and _ the 
owner generally is not liable for its negligent use 
by another, to whom he loans or intrusts it for 
the other’s purposes, but the owner is liable if 
he intrusts his automobile to such other person, 
knowing such other person to be so reckless, heed- 
less, or incompetent in the operation of automo- 
biles as to render the machine while in his hands 
a dangerous instrumentality.—Jones vy Harris, 
Wash., 210 Pac. 22. e 

53.——Contributory Negligence.—Where, in an 
action against a city for damages resulting from 
dangerous condition of a board sidewalk, it was 
shown that the walk was in daily use by the 
public, that at the time of plaintiff's injury it was 
a quite dark, foggy evening, and that she was 
aware of the general bad condition of the walk, 
but not the particular broken board which re- 
sulted in her injury, her contributory negligence 
was properly submitted to the jury.—Stockdale v. 
City of Renton, Wash., 210 Pac. 360. 


54.——Proximate Cause.—Though both parties to 
an automobile collision were negligent, because 
violating traffic laws, recovery is not precluded if 
plaintiff’s act contributed in no material degree to 
the collision, and defendant's negligence was the 
direct and proximate cause.—Twedt v. Seattle 
Taxicab Co., Wash., 210 Pac. 20. 

55. Principle and Agent—Authority.—Under Civ. 
Code, § 2817, defining ostensible authority, the fact 
that an employee was permitted to open the mill 
of his employer and intrusted with the duty of 
bringing to the attention of proper officers corre- 
spondence addressed to employer was insufficient 
to bind the employer by a letter subscribing for 
reports, written by employee without authority, in 
the absence of evidence that complaining party 
knew such facts or was misled by them.—Allen v. 
San Francisco Wholesale Dairy Produce Exch.. 
Calif., 210 Pac. 41. 

56. Railroads—Service.—Where a New York rail- 
road corporation owned no road in Ohio, but ran 
through trains over the road of another company, 














92 CENTRAL LAW JOURNAL 








and ticket agents for both companies sold tickets 
good over either or both lines, the proceeds being 
divided on periodical settlements, the New York 
company held not doing business in Ohio, and the 
agents of other company in Ohio not its agents, 
and hence service on one of such agents was not 
valid service on it.—General Inv. Co. v. Lake 
Shore & M. S, Ry. Co., U. S. S. C., 43 Sup. Ct. 106. 

57. Removal of Causes—Jurisdiction.—An allega- 
tion in a petition for removal, in a suit involving 
a special sewer assessment, that complainant was 
a corporation of another state, and defendant “an 
incorporated town,” held sufficient to show diver- 
sity of citizenship, though in fact defendant was 
a city of the second class; the court taking judi- 
cial notice that a town or city in its district is 
incorporated under the laws of the state and is a 
citizen thereof, and the error in description being 
also a matter of judicial knowledge, and subject 
to correction by amendment.—Chicago, M. & St. 
P. i v. City of Spencer, Iowa, U. S. D. C., 283 
Fed. 824. 


58. Sales—Delivery.—Where contract for the 
sale of potatoes required seller to deliver them to 
buyer at freight cars at a named station, under 
Uniform Sales Act (St. 1921, § 1684t—19, subd. 5), 
the title did not pass until seller had made delivery 
to the station; hence where potatoes froze after 
being sorted and sacked, but before delivery, the 
loss fell on the seller.—Zank v. Jones, Wisc., 190 
N. W. 445. 


59.—Warranties.—Under Rev. Codes 1921, § 7624, 
providing that upon breach of: warranty buyer may 
rescind an agreement for sale, but not an executed 
sale, unless the warranty was a condition, a com- 
plaint, drafted upon the theory that plaintiff had 
rescinded his contract for breach of warranty, does 
not state a cause of action, where a completed sale 
was alleged.—Rickards v. Aultman & Taylor Ma- 
chinery Co., Mont., 210 Pac. 82. 

60. Taxation—Indian Land. — Lands, previously 
subject to taxation, purchased for a minor Creek 
Indian by her guardian, with approval of the Sec- 
retary of the Interior, with funds received as 
royalties under mining lease of her allotment, held 
not exempt from state taxation.—United States v. 
Ransom, U. S. C. C. A., 284 Fed. 108. 


61. Merchant. — Advertising space in newspa- 
pers, magazines and other publications is a com- 
modity that can be bought and sold; but where 
an advertising agency did not sell its advertising 
space, but reserved absolute control thereof at all 
times, merely placing therein advertisements of its 
clients, which it charged an amount which might 
include a profit and fee for its services, it was not 
taxable by the state tax commission as a “‘mercan- 
tile corporation,’’ under Tax Law, art. 9-a, as added 
by Laws 1917, c. 726, and amended by Laws 1918, 
c. 417, or exempted by section 219-j from local per- 
sonal property taxation on its capital stock and 
surplus under section 12; for the word “mercan- 
tile,” in its ordinary acceptation, pertains to the 
business of merchants, and has to do with trade, 
or the buying and selling of commodities, and a 
“merchant” is one who trafficks, or who buys or 
sells goods or commodities.—People vy. Cantor, N. Y., 
196 N. Y. S. 514 


62.——Pensions.—Pensions payable from the in- 
come of a trust fund during the pensioners’ lives, 
though subject to revocation by grantor, are not 
subject on his death to the transfer tax, where not 
a single pension was revoked, and grantor showed 
no intention of exercising his power to revoke.— 
In re Carnegie’s Estate, N. Y., 196 N. Y. S., 502. 


63.——Taxable Property.—Under Const. art. 13, 
§ 2, requiring all property, including moneys, fran- 
chises, etc., to be taxed, the franchise to be a cor- 
poration is not taxable property, but can only be 
reached by a license tax.—Utah-Idaho Sugar Co., 
v. Salt Lake County, Utah, 210 Pac. 106. 


64. Warehousemen-—Damages.—Where furniture 
is in good condition when shipped, and is delivered 
by the carrier to a warehouseman, and, when later 
delivered to the owner, is found to be injured, the 
presumption is, in the absence of evidence, that it 
was damaged while in the possession of the last 
bailee, and the burden is on him to show the con- 
trary.—Dantes v. McGann, N. J., 118 Atl. 709. 








65. Wills—Election.—An election by a surviving 
widow to take under her husband’s will, in the 
manner prescribed by Act June 7, 1917, § 23 ‘‘c”’ 
(P. L. 403; Pa. St. 1920, § 8337) is not binding on 
her, where she was not fully informed by the execu- 
tor as to her rights under the will, and the official 
who took her acknowledgment and upon whom she 
would naturally rely misinformed her.—Appeal of 
Morrison’s Estate, Pa., 118 Atl. 728. 


66.—Intention.—Where a will provided that it 
was testator’s “desire and request” that as soon as 
the money could be raised out of his estate, with- 
out sacrifice or detriment to the family living, cer- 
tain bequests were to be given to daughters by a 
former marriage, the quoted words were not pre- 
catory, but were the equivalent of a specific direc- 
tion and constituted a valid bequest to the bene- 
ficiaries named.—Phelps Mortgage Co. v. Thomas, 
Iowa, 190 N. W. 399. 


67. Workmen’s Compensation Act — Aliens. — In 
the absence of state or federal legislation to the 
contrary, the term “aliens’’ as used in the Work- 
men’s Compensation Act (St. 1921, §§ 2394—7, 
2394—-10, subsec. 5, and section 2394—17m) must be 
construed to be generic, and to include the specific, 
and an alien enemy dependent on a deceased em- 
Pploye is within the act.—Milwaukee Western Fuel 
Co. v. Industrial Commission, Wisc., 190 N. W., 439 


68. Independent Contractors. — One furnishing 
his own appliances and selecting his own assistants, 
sharing in his pay for the work of unloading auto- 
mobiles from a freight car for a dealer who exer- 
cised no control over the work paid for at the regu- 
lar rate of $1.50 for each machine, held an indepen- 
dent contractor, whose assistant injured in doing 
the work was not the dealer’s “employee” within 
Workmen’s Compensation Act.—Frieden v. Indus- 
trial Acc. Commission of California, Calif., 210 Pac. 


69.——Proximate Cause.—Where an employee ac- 
cidentally suffered a slight bruise upon the shin, 
which was not sufficient of itself to cause dis- 
ability, but which, three days later, owing to a dis- 
eased condition of his blood, broke open and formed 
an ulcer at the center of the bruise; held, that the 
accident was the proximate cause of the disability 
resulting from the existence of the ulcer, and 
that such disability was caused by an accident 
arising out of the employment.—F. H. Gilcrest 
Lumber Co. v. Rengler, Neb., 1909 N. W., 578. 


70.—Within Scope of Act.—Evidence that an 
employee, who died of hernia, complained of pain, 
stating that, while lifting a piece of cloth, it 
slipped, and that he felt something give in his 
abdomen, with medical testimony that lifting the 
cloth in the manner described would be sufficient 
cause for the hernia, warranted a finding that the 
injury arose out of and in the course of his em- 
ployment, within the Workmen’s Compensation 
Act.—Butler’s Case, Mass., 137 N. E. 175. 


71.——Within Scope of Act—One employed to 
blast holes for his employers, having a contract 
for drilling and blasting holes in farm land as a 
preparation for planting vines and trees, is not ex- 
cluded from the Workmen’s Compensation, Insur- 
ance, and Safety Act, as being engaged in an em- 
ployment under the classification of agriculture.— 
gy v. Industrial Acc. Commission, Calif., 210 
Pac. 428. 


72.——Within Scope of Act.—A ranch hand, who 
did not receive pay when laid off, but received his 
board and lodging and always cared for his team 
and other stock when necessary on Sundays and 
days when he was laid off. held entitled to com- 
nensation for injury received while watering an un- 
broken horse, such injury being one occurring in 
the course of his employment within the Work- 
men’s Compensation Act. though he was laid off for 
the day.—Zurich General Acc. & L. Ins. Co. v. In- 
dustrial Acc. Com’n.—Calif., 210 Pac. 51. 


73.——Within Scope of Act.—One working out a 
road tax, as permitted by St. 1917, § 1248. instead 
of paying cash, is an ‘“employee’’ of the town, 
within the Workmen’s Compensation Act (St. 1921. 
§ 2394—7).—Town of Germantown v. Industrial 
Commission, Wisc., 190 N. W. 448. 
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